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DIGITAL ASSET CLASSIFICATION

Classification of each digital asset is
a threshold question determining
which regulatory framework applies

Starting point for all digital asset
product launches/initiatives

Is the product:

(a) an in scope digital asset within
the scope of a bespoke
regulatory/AML regime and of what
type or

(b) a type of financial instrument
subject to the financial services
regime or

(c) not classed as either and
therefore not subject to regulation

Practical classification examples:
Crypto exchange
Bitcoin ETN
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CLASSIFICATION POST-MICA

This taxonomy is not exhaustive, but an example of how cryptoassets could be classified

DIGITAL ASSETS

REGISTER ENTRIES CLOSED LOOP TOKENS STABLECOINS OTHER CRYPTOASSETS SECURITIES TOKENS
Unregulated — the asset has no value
outside the DLT/ electronic register
and is merely a record keeping tool.
digital representation
Asset Referenced Algorithmic of value or contractual SECURITY
DIEAL MGV Tokens Stablecoins right on a distributed TOKENS
ledger/blockchain
- representing . .
- digital or - L Natively issued
not intended for 5:3;;?;;2 electronic PLATEORM/ DECENTRALISED TRUE tgiiz‘sn:;:j;ggsal digital bonds,
us“e inreal Ilfenor —— representation No underlying PROTOCOL ) QPP DECENTRALISED and other equlpfes, or othe_r
off-platform of fiat monev/ of a basket or asset TOKENS dAPP”/UTILITY TOKENS traditional securities that exist
purchases legal ten de)rl non cash TOKENS** securities that are directly on a
9 assets blockchain
transferable.
Central Reference the Price of the asset is
. e used to operate
E.g., Air miles, Bank E-money token underlying assets to maintained through a blockcphain Ha_ve no
In-game credits; Digital convertible at par stabliise value. They  the operation of an Platform. a used to access ~ attributed
Currency* against fiat can represent algorithm that may native token ZTJZLZ?;;" issuer or DAO . Collective
currency. Cash is physical, real world increase or reduce necessary to that governs Equity Debt Investment
safeguarded / commodities the liquidity or other use the protocol “based them Schemes
ringfenced or or assets. economic factors in applications and
protected by DPS Typically used as order to stabilize p(ljattforTs, €.9-
means of payment its price. Bl SUelielys,
EY E video-streaming In scope for MICA
or restaurant
Leckios Bitcoin P, NFETs Typically not within the scope of
financial services regulation
Subject to securities Regulation
E.g., E.g., e.g. MiFID or similar
digital E.g., Tether E.g., Terra Luna 2y S Eg. Gole_m. Zcash, E.g., CryptoKitties L
" EOS tokens Dentacoin e Excluded from initial scope of

MiCA but will be reassessed
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DIGITAL ASSET SERVICE PROVISION

Questions

¢ What activities are being
carried out in relation to a
regulated digital asset?

e Are the activities carried out
“in the jurisdiction”

Proposed UK Regime

Similar to MiCA but some key
differences.

v
v
v

v
v
v

Issuance activities
Operation of a trading platform

Exchanging cryptoassets for fiat, other
assets or cryptoassets

Dealing and arranging cryptoasset deals
Custody of cryptoassets

Transfer of cryptoassets (inclusion of
limited payment activities)

Operating a cryptoasset lending platform -

specifically regulated under the UK
regime but not MiCA

Providing cryptoasset advice — may be
added in the future

Providing cryptoasset portfolio
management — may be added in the
future

DeFi — may be added in the future

Practical examples of service
provision :

» Crypto exchange

Bitcoin ETN
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CBDC LEGAL CONSIDERATIONS

) LEGAL QUESTIONS

1. Legal characteristics of CBDC

¢ Does the asset have the legal characteristics of
CBDC:

Native digital payment instrument;

Same status as legal tender;

A liability of central bank;

Denominated in the national unit of account?

4. AML / CDD

¢ Will the central bank be responsible for
consumer due diligence?

¢ Will the central bank be responsible for anti-
money laundering checks?

e How would such a responsibility need to be
reflected in the legal framework?

2. Issuance and CBDC features

Who will have powers to issue CBDC, the central bank or the
monetary authority?

Should CBDC:

be interest bearing, and at what level?

be Account-based (like securities settlement) or Token-based (like
currency)?

allow machine-to-machine micro-payments (fractionalization)?

allow the issuer to control how it is used (programmability)?

m 5. Privacy
©

How will the data generated by digital transactions be
used / protected ?

How will retail privacy issues be addressed at a policy
level?

Will data privacy laws need to be amended?

N

e Should only financial institutions have direct access
to the central bank or non-financial institutions as
well?

3. Access

e Should there be retail access to CBDC?

e Should the CDBC platform be based on
intermediated / delegated model of banking, or only
perform minimum AML functions?

6. Payments

Should there be intermediary participation in CBDC
payment system? What type of intermediary?

Who would function as operator in such a payment
system, and what would be included their powers?

How will CBDC approach cross-border payments? Will
CBDC be interoperable with cross border payment
systems?

What would be the rules concerning settlement finality?
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CBDC PRACTICAL CONSIDERATIONS

) LEGAL SOLUTIONS

1. Which (key) laws to change

e Central bank laws
e Payments laws
e Banking laws

e Consumer laws

e Data laws

)
E 4. System Rules

e Preparing rules for participants in CBDC
payment system

e Preparing regulations for CBDC payment system
operators

¢ Designing retail protections for retail users

ﬁ 2. Legislative measures

—/

Advising on the use of single or multiple legislative
measure(s)

Determining levels of change e.g. legislation,
regulation or by-laws

Determining method of change e.g. primary vs
secondary legislation

Advising on scoping and policy documents

5. Interoperability

Establishing rules for interoperability with other
CBDCs

Establishing rules for interoperability with global
payment systems

Preparing documentation and access to cross
border payment systems

3. Implementing laws / regulations

e Preparing implementing laws / regulations reflecting
policy decisions

e Working with central bank / monetary authority to
review and finalise amendments / new laws

e Working with prudential / fiscal / payment systems
regulators to implement regulations

@ 6. Legislative process

o Working with legislative bodies to navigate legal
changes through legislative process and adoptions

e Overseeing consultations with industry bodies / other
stakeholders

¢ Advising on the drafting of legislation / regulation
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MONICA SAH
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T +44 20 7006 1103

M +44 7747 627820
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